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Shanghai No.3 Intermediate People 's Court
Criminal Judicial Protection Conditions of
Intellectual Property Rights (2015-2019)

Intellectual property protection is a basic means of
encouraging innovation, a fundamental guarantee of creating
essentials and a core element of international competitiveness.
Since August 2015, Shanghai No.3 Intermediate People 's
Court (hereinafter referred to as the No. 3 Court) started to
conduct first trial on major criminal intellectual property cases
and second trial on criminal intellectual property cases after
the first trial by grass-roots courts in a concentrated way
according to the Provisions on Implementing Criminal
Jurisdiction by People's Courts Across Administrative Divisions
issued by Shanghai High People's Court, etc. In the past five
year, the No. 3 Court adhered to the judicial concept of strict
protection and criminal justice policies combining punishment
with leniency, implemented the trial-centered system of
criminal proceedings, fulfilled its criminal hearing function by
law, continuously enhanced the criminal judicial protection of
intellectual property rights and created a sound legal

environment for technological innovation.
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|. Fully fulfilled the criminal hearing function and severely

cracked down intellectual property crimes
(I) Basic information

In the past five years, the No. 3 Court fully fulfilled its criminal
hearing function and heard varied types of criminal intellectual
property cases by law, showing a determined attitude and
achieved great effect in severely cracking down intellectual
property crimes. By the end of 2019, the No. 3 Court had
accepted 137 criminal intellectual property cases, including 52
first-trial cases, 77 second-trial cases and 8 other cases. In
terms of cases accepted, the No. 3 Court accepted 8 criminal
intellectual property cases in 2015, 34 in 2016, 22 in 2017, 34
in 2018 and 39 in 2019. (See Fig. 1)

40
35
30
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20
15
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2015 2016 2017 2018 2019
Number of cases accepted

Fig. 1
Totally 134 cases involving 257 persons were concluded.

Nearly 70% defendants were sentenced to imprisonment

12



without probation. 77 (29.96%) were sentenced to three-seven
years' imprisonment, 9 (3.5%) were sentenced to more than
seven years' imprisonment. 171 (66.54%) were sentenced to
less than three years' imprisonment or detention. Totally 173
defendants were sentenced to imprisonment without probation.
84, committing relatively minor crimes and in circumstances for
liberal punishment including surrender, confession, admission
of guilt, acceptance of punishment, etc. were legally sentenced

to probationary suspension.

The No. 3 Court heard some typical cases including the Case
on Infringement of Copyrights of Certain Movies (including The
Wandering Earth), the Case on Counterfeiting Registered
Trademark of "MAXAM", etc. and established a batch of
influential criminal intellectual property cases. In particular, the
Case on Infringement of Commercial Secrets by Huangshan
Fu Tian Machinery Co., Ltd. and HIRATATSUGIO was listed as
Top 50 Typical Intellectual Property Cases Heard by Chinese
Courts in 2016); the Case on Counterfeiting Registered
Trademarks by Jinyun Company and Lu was listed as "Top 10
Typical Cases related to Judicial Protection of Intellectual
Property Rights by Shanghai's Courts in 2016; the Case on
Counterfeiting Registered Trademarks by Xiangyun Company
and Zhu was Top 10 Cases on Judicial Protection of

Intellectual Property Rights by Shanghai's Courts in 2016; the
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Case on Infringement of Copyright by He was listed as Top 10
Cases on Copyright Protection of Shanghai Municipality in
2016; the Case on Counterfeiting Registered Trademarks by
Kuayue Company and Tong was listed as Top 10 Typical
Intellectual Property Cases of Shanghai in 2018 and Top 10
Cases related to Judicial Protection of Intellectual Property
Rights by Shanghai's Courts; the Case on Infringement of
Copyright by Chen and other seven people was listed as Top
10 Cases under the "Sword Net 2019" Special Actions. The
Trial Division of the No. 3 Court was awarded the "Advanced
Collective of Combating Pornography and lllegal Publications

of Shanghai Municipality".
(Il)Main characteristics

1. A high proportion of the cases were trademark right
infringement crimes. Among the criminal intellectual property
cases accepted, most of the cases were accused of selling
commodities bearing counterfeit registered trademarks,
counterfeiting the registered trademarks of others, infringing
commercial secretes, producing and selling shoddy or
substandard products, infringing copyrights and illegally
producing and selling signs of registered trademarks. Most of
the cases were related to trademark right infringement crimes

—totally 111 cases, accounting for 81.02% of total cases.

Cases related to copyright infringement went up year by year
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—totally 17 cases, accounting for 12.41% of total cases; 7 of

the cases were related to producing and selling shoddy or
substandard products, accounting for 5.11% of total cases; 2 of
the cases were related to infringement of commercial secrets,

accounting for 1.46% of total cases. (See Fig. 2)

Producing and selling
shoddy or substandard

products 7 ‘\

Infringement of
commercial secrets 2

Infringement of
copyright 17

Infringement of
trademark rights 111

Case type distribution pie chart

Fig. 2
2. Most criminals were young and middle-aged with less

education. Of the criminal intellectual property cases
concluded, there only 13 crimes committed by organizations
(accounting for 9.7% of total cases). Among the 257
defendants, most were aged 30~50 (totally 204, accounting for
79.38% of total defendants); the educational level was
generally low: among the defendants, 61 (23.74%) received
college or university education, 23 (8.95%) were high school

graduates and 173 (67.31%) were with middle school (or lower)
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education.

3. A great variety of commodities were involved, mostly
being clothes, shoes, bags, accessories, etc. Cases of
infringement of trademark rights and cases of shoddy or
substandard products involved a great variety of commodities,
including tobacco, alcohol, drinking water, food, clothes, shoes,
bags, accessories, skin care products, cosmetics, electronic
products, hardware and machinery and others. (See Fig. 3).
The mostly counterfeited (production and sales) commaodities
are clothes, shoes, bags and accessories (39.4%), followed by
tobacco, alcohol, drinking water and food (29.8%). Brands
infringed included LV, CHANEL, PRADA, NIKE, ADIDAS,
LOREAL, etc. which are popular both at home and abroad and

have loud voices for punishing counterfeits.
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4. On-line and off-line sales were carried out in parallel,
indicating an obvious trend of industry chain in joint
offence. On the line, illegal products were mainly sold via main
E-commerce platforms or social media including WeChat. Off
the line, illegal products were sold either at centralized dens or
via retail stores. Some criminal intellectual property cases with
large amounts of money involved joint offence. For example, in
the Case on Counterfeiting Registered Trademarks by Xu,
Huang, etc., the 10 defendants worked with distributed
responsibilities from production to warehousing, transportation,
wholesale, retail. Such crime usually lasted for a long time at
fixed production and operation sites; the means of crime were
usually covert, usually based on a crime industry chain with

clear division of labor and close cooperation.

5. Copyright infringement crimes were more and more
frequently committed on the Internet. With the continuous
development of information and network technologies in recent
years, new types of copyright infringement crimes committed
with Internet technologies went up year by year. For example,
In the Case on Infringement of Copyright by Wu, the defendant
illegally set up a server of a famous game for the players and
got benefits from it; In the Case on Infringement of Copyright
by Wu, the defendant illegally adopted deep linking to play

unauthorized videos for free and took charges from
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advertisements on its registered website; In the Case on
Infringement of Copyright by Chen and other 7 people, the
defendants downloaded the sources of movies (including The
Wandering Earth) from multiple websites or obtained the
sources of movies by way of Baidu Cloud sharing, then
uploaded the sources of movies from a remote server to a
cloud transcoding server, where the films were slit, transcoded,
added with advertisements of gambling websites and
watermarks, and links were generated before they were copied
and pasted to a pirate website. These means of crime are

more covert and diverse compared with conventional crimes.

Il. Conducted strict conviction and punishment as a
general rule and implemented criminal justice policies

combining punishment with leniency

An intellectual property infringement not only violates the
intelligent achievements and property rights of other people,
but also impairs the intellectual property management order of
the state and severely impedes the innovation-driven
development strategy of the state. The No. 3 Court strictly
implemented a strict system for judicial protection of
intellectual property rights, conducted strict conviction and
punishment as a general rule and made differentiated
treatment by implementing criminal justice policies combining

punishment with leniency. Iron hands were laid on cases with
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great subjective malignancy, large amount of money involved
and severe social harm; Punishments with leniency were
Imposed on cases with less subjective malignancy, minor

criminal circumstances and minor social harm.

1. Reflected the spirit of severe punishment by law in
heavy conviction Intellectual property crimes usually concur
with accusations of producing and selling shoddy or
substandard products or illegal business operations, in which
case the circumstances must be analyzed carefully to apply
the heavier accusation. When hearing the Case of Producing
and Selling Shoddy or Substandard Products by Fanxing
Company and Wu and the Case of Producing and Selling
Shoddy or Substandard Products by Jining Jingu Company
and Chen, as the products involved were railway electronic
antiskid devices and infant milk powder, which might cause
severe safety risks to the society and public health and were
thus regarded as highly hazardous, the convictions were made
up to the more severe and strict standards, i.e. according to
the Interpretation of the Supreme People's Court and the
Supreme People's Procuratorate on Several Issues
concerning the Specific Application of Law in the Trial of
Criminal Cases regarding the Production and Sale of Shoddy
or Substandard Products, "where the crime of producing and

selling shoddy or substandard products while constituting the
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crime of intellectual property infringement or illegal business
operations, the more severe accusation shall apply, so as to
crack down these crimes severely and practically protect

public health and social order.

2. Disabled the criminals to recommit crimes based on
strict sentencing criteria In copyright and trademark right
crimes, criminals usually obtain fat profit, which is much higher
than the cost of infringement, with low economic cost for
committing the crimes. Property-oriented penalties were
implemented by low based on strict sentencing criteria to
deprive the criminals of economic profits. When implementing
punishment against freedom, the No. 3 Court shattered the
misconception that the punishments might fall to the ground or
be mitigated because the defendants could not afford the
penalty and intensified property-oriented penalties by strictly
following relevant laws and judicial explanations and taking
into account multiple factors--the illegal gains of crimes,
incomes from illegal business operations, the damages to right
holders, the social harmfulness, etc., and imposed fines higher
than the amount of illegal gains and less than 5 times of illegal
gains or higher than 50% and less than the amount of incomes
from illegal business operations, so as to completely deprive
the criminals of their illegal profits and disable them from

committing the crimes again. Besides, the most strict
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protection measures were legally taken for food safety; cases
involving drugs but convicted on the charge of intellectual
property infringement were dealt with severely, with probation
permitted up to the strictest standard; injunctions were
simultaneously announced to defendants legally applied with

probation.

3. Combined punishment with leniency to ensure
punishment fits the crime and criminal liability When
handling joint criminal cases with multiple defendants, the
Court focused its punishments on repeated offenders, habitual
offenders, criminals against the wind, chief elements of
criminal syndicates and criminal gangs, principal offenders and
main profiteers of joint crimes, criminals who seriously
endangered society and were at the top of pyramid of
production and sales, etc. In addition to imposing severe
punishments on aforesaid criminals, the Court did not simply
take the amount of crime as the sentencing criterion for
criminals with less subjective malice, listening to orders from
chief criminals or operators or personnel working at a
subordinate level, but fully considered the status, role, amount
of profit, attitude of admission and penitence and other
relevant factors to make lighter sentences based on applicable
sentencing circumstances, so that different criminals were

treated in a distinguished way with punishments and leniency

21



combined to ensure that punishment fits the crime and criminal
liability.
lll. Implemented leniency to those confessing the crimes

and accepting the punishments based on proper trials and

ensured fair and efficiency conclusion of cases

1. Explored ways to set up an evidence -collection
standard and implemented the principle of "conviction on
evidence" In criminal intellectual property cases, evidences
are often difficult to obtain, verify and qualify. For some cases,
insufficiently strict procedures of investigative organizations for
fixing, sampling and submitting evidences for inspection lead
to defects in legitimacy of evidence, putting the judicial
organizations in a dilemma deciding whether or not to admit
these evidences. The No. 3 Court adhered to the trial-centered
practice, implemented the principle of "conviction on evidence"
and established a complete evidentiary standard system for
criminal intellectual property cases based on trial practices,
aiming to handle cases with high quality. In June, the No. 3
Court, under the direction of Shanghai High People's Court,
laid down the Basic Standard of Evidence for Cases of
Counterfeiting Registered Trademarks, enclosing a concrete
list of evidences. The Standard divides the chain of evidence
needed in the investigative phase into six segments and lists

all necessary basic evidences for each segment, e.g. the
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source of a case clue, the identification of the criminal suspect
and the process of presenting the suspect before a court, the
verification of the crime facts and the sentencing
circumstances before and after the crime. To solve the difficulty
In determining the sales amount of a case of counterfeited
commodity sales, the No. 3 Court based its sentences on
objective evidences, pursued the consistency of oral evidence,
preferred original records for admission and adopted other

evidences as an auxiliary.

2. Explored ways of establishing guidelines for
sentencing and guaranteed consistent standard for
adjudication of punishment To eliminate f sentencing
discretion unbalances in intellectual property cases, the No. 3
Court, based on thorough investigation and research,
proposed sentencing normalization opinions regarding the
basic principles, application methods and the penal application
of certain accusations in practices of sentencing for intellectual
property crimes. The Court took an active part in investigations
and researches on guiding opinions on sentencing for
intellectual property crimes by Shanghai's courts and
coordinated with Shanghai High People's Court in drafting and
demonstrating the sentencing norms for certain accusations.
In June 2019, Shanghai High People's Court finalized the

Guiding Opinions on Sentencing for Common Intellectual
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Property Crimes and distributed it to all municipal courts as
reference. The introduction of the Guiding Opinions on
Sentencing for Common Intellectual Property Crimes not only
normalized and balanced the sentencing for intellectual
property crimes, but also created an important platform for
iImplementing the policy of "Imposing Lenient Punishments on
Those Confessing to Their Crimes and Accepting Punishments

in Criminal Cases".

3. Strictly implemented the policy of "Imposing Lenient
Punishments on Those Confessing to Their Crimes and
Accepting Punishments in Criminal Cases", optimized
allocation of resources and improved trial efficiency The
No. 3 Court started the pilot reform of "Imposing Lenient
Punishments on Those Confessing to Their Crimes and
Accepting Punishments in Criminal Cases" since 2016 and
began to practice the policy in criminal intellectual property
cases since the beginning of 2018. During the process of
application, the No. 3 Court strictly implemented the Criminal
Procedural Law and the Guiding Opinions on Applying the
Policy of "Imposing Lenient Punishments on Those Confessing
to Their Crimes and Accepting Punishments in Criminal
Cases", strictly performed the procedure of querying the
defendants for the authenticity and voluntariness of their

confession to crimes and acceptance of punishments
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successively upon the delivery of the copy of indictment and
upon the court trial, querying the defendants whether their
lawyers were present when signing the Affidavit of Crime
Confession and Punishment Acceptance and whether they
were aware of the legal consequences of their confession to
crimes and acceptance of punishments, and fully guarantee
the right of defense and the right of final statement of the
defendants, so as to ensure the authenticity, voluntariness and
awareness of the defendants’ confession to crimes and
acceptance of punishments. By the end of 2019, 11 cases
were found to be suitable for applying the policy of "Imposing
Lenient Punishments on Those Confessing to Their Crimes
and Accepting Punishments in Criminal Cases". The average
trial days were 20 and only 1 case was appealed. This practice
efficiently separated complicated cases from simple cases,
improved trial efficiency, saved judicial resources and

dynamically combined legal and social effects.

V. Established and improved the communication
coordination system and made concerted efforts in

judicial protection of intellectual property rights

1. Improved the coordination with public security and
procuratorate organs to unify the law enforcement
philosophy. The coordination among the investigative,

procuratorate and trial organs is essential for cracking down
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intellectual property crimes. To unify judging standard and law
enforcement philosophy and strengthen coordination and
communication among the functional organs, the No. 3 Court
held several seminars and workshops with the Third Branch of
Shanghai People's Procuratorate, Shanghai Public Security
Bureau and the Shanghai Customs in the past five years, on
which the law enforcement standard, law application, etc.
found in similar cases, especially the incriminating standard,
evidence consideration, etc. encountered in new types of
cases, were studied, discussed and communicated and the
understanding of these matters was unified. In November 2019,
the No. 3 Court held the Seminar on Incriminating Deep
Linking Behaviors. Experts and scholars from relevant
organizations and in the field of intellectual property were
invited to the seminar, on which in-depth discussions were
conducted on whether deep linking behaviors could constitute
crimes, the standard of incrimination, the admission of
evidences, etc., opinions were widely heard, and the unified
understanding was reached regarding the behavioral mode,
substantial hazard, incriminating path and evidence standard
of deep linking behaviors. This seminar achieved the desired

effect.

2. Strengthened vertical communications between courts

and promoted the unification of law application. As an
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intermediate court governing criminal intellectual property
cases in a concentrated manner, the No. 3 Court also tries
appealed criminal intellectual property cases of Pudong, Xuhui,
Putuo and Yangpu district courts. On its shoulder are also the
responsibilities for promoting the unification of law application
and providing instructions for grass-roots courts. The No. 3
Court summarized and re-organized issues of disunity in law
application, unbalance in sentencing, etc. between the two
levels of courts in case handling by means of notifications on a
yearly basis, based on which countermeasures and
suggestions were proposed. These issues were also reported
to trial divisions of Shanghai High People's Court for analysis,
study and judgment, so as to maintain unified trial ideas and
standards of municipal courts when handling similar cases and

guarantee judicial justice.

3. Strengthened the communications with Shanghai IP
Court and advanced the unification of the "Three-in-One"
adjudicative mechanisms As the trial of intellectual property
cases is highly specialized, the "Three-in-One" trial mode--civil,
administrative and criminal trial of intellectual property
cases--has become a key system for unifying the ideas and
strengthen the practice of judicial protection of intellectual
property rights. On the basis of co-working between the No. 3

Court and Shanghai IP Court, the No. 3 Court exchanged
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opinions and discussed with judges of Shanghai IP Court or
invited the latter to their specialty judge meetings or seminars,
so as to promote general consistency between criminal trial
and civil/administrative trial of intellectual property cases in
terms of trial concepts and guidelines and achieve the purpose

of "Three-in-One" mechanisms.
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